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R
esidential foreclosures continue to be a critical issue in
Colorado. As recent as October 2011, one in every 458
housing units in Colorado was in the process of being

foreclosed through the public trustee.1 Adding to the problem, res-
idential home values continue to deteriorate in many areas.2 As
such, even as the state and national economy attempts to emerge
from the “Great Recession,” many homeowners across Colorado
continue to struggle to keep their homes. 

A homeowner on the verge of foreclosure generally has four
options: (1) attempt to sell the home; (2) pursue a loan modifica-
tion; (3) allow the home to be lost to foreclosure; or (4) depending
on other financial considerations, file for bankruptcy protection.
Of these alternatives, options (3) and (4) usually are the least
attractive, though due to decreased market values and difficulties
in negotiating with lenders, options (1) and (2) simply may not
exist for many homeowners.

In instances where the first two options described above are
unavailable and the second two options are unacceptable, home-
owners may attempt a short sale. The Colorado Division of Real
Estate of the Department of Regulatory Agencies (DORA)
defines a “short sale” as the sale of a real property for less than the
mortgage loan balance.3 Because a short sale results in a con-
veyance of the property for less than the amount of the debt
secured by the property, lender consent to any short sale is manda-
tory so as to ensure that the existing deed of trust is extinguished.
Any deficiency created from the settlement of the transaction may
be transformed into a new promissory note, charged off, forgiven,
or pursued as a judgment against the previous owner.4 The Colo-
rado Foreclosure Protection Act defines “short sale” in relation to
that Act as a transaction in which the residence in foreclosure is

sold when a holder of evidence of debt agrees to release its lien for
an amount that is less than the outstanding amount due and owing
under such evidence of debt, and the lien described is recorded in
the real property records of the county where the residence in fore-
closure is located.5 Obviously, the statutory definition is limited to
properties in foreclosure. 

There are two aspects of a short sale transaction that are impor-
tant to the discussion in this article: (1) release of the deed of trust,
which is the lien on the property; and (2) treatment of the remain-
ing amount due on the loan. For the distressed homeowner, it is
critical to explain that the lender’s acceptance of a short sale offer
may result only in a release of its lien on the property and the
homeowner still may owe the remaining amount of debt on the
loan unless a specific release is negotiated. Even if the lender agrees
to forgive the remaining debt and release the homeowner, such for-
giveness is likely to constitute cancellation of debt income, for
which the homeowner will receive a Form 1099(c) for the amount
of the cancelled debt. This amount may be treated as ordinary tax-
able income by the Internal Revenue Service. It is important to
explain this potential tax consequence to the homeowner before he
or she accepts the lender’s short sale approval. 

The homeowner may qualify under the Mortgage Forgiveness
Debt Relief Act of 2007 for an exemption of any debt cancelled by
the lender, which was used to buy, build, or substantially improve
the principal residence.6 The qualified principal residence exemp-
tion does not apply to a second home, an investment condo-
minium, or a seasonal home. To qualify, the unpaid mortgage bal-
ance that has been cancelled cannot be used for something other
than acquiring or constructing the home or making capital
improvements to it. For example, if a home was refinanced to pur-
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chase an expensive automobile, the portion of the refinancing used
for the automobile would be taxed and would not fall within the
exemption. Because of the complicated tax implications resulting
from a short sale, it is always a good practice to recommend con-
sultation with a tax expert before consummation of the transaction. 

License Requirements for Service Providers
In Colorado, persons who assist homeowners negotiate short

sale transactions (service providers) need to be licensed as a mort-
gage loan originator, real estate broker, or attorney. A mortgage
loan originator is an individual who takes a residential mortgage
loan application or offers or negotiates terms of a residential mort-
gage loan.7 To perform this activity, a license is required.8 The term
“mortgage loan originator” does not include any of the following:
(1) a person engaged solely as a loan processor or underwriter; (2)
one who performs only real estate brokerage or sales activities and
is licensed or registered pursuant to the State of Colorado’s licens-
ing requirements (unless that person is compensated by a mortgage
lender or mortgage loan originator); (3) a person who is solely
involved in the extensions of credit relating to time share plans; (4)
a person who is servicing a mortgage loan; or (5) one who only
performs the services and activities of a dealer engaged in the sale,
leasing, or distribution of new manufactured homes.9

Under the statute concerning mortgage loan originators, real
estate brokerage activity includes negotiating, on behalf of any
party, any portion of a contract relating to the sale, purchase, lease,
rental, or exchange of real property, other than matters related to
financing for the transaction.10 Real estate brokerage activity also
includes engaging in any activity for which a person engaged in the
activity is required under applicable law to be registered or licensed
as a real estate agent or real estate broker.11

The exception to the mortgage loan originator license require-
ment for real estate brokerage activities seems to specifically
exclude matters related to financing for the transaction.12 There-
fore, it appears under this subsection that a real estate broker also is
required to be licensed as a mortgage loan originator to assist in
short sale negotiation. However, subpart (d) of CRS § 12-61-
902(7.7) expands the exception for mortgage loan originator
licensing requirements to real estate brokers engaging in any activ-
ity for which a person engaged is required to be registered or
licensed as a real estate broker. 

These sections of the statute do not provide much clarity con-
cerning license requirements for short sale facilitation. One also
must consider the definition of “real estate broker,” which includes
someone who negotiates the purchase, sale, or exchange of real
estate, or interests therein, or improvements affixed thereon.13 Al -
though some service providers might argue that a real estate bro-
ker’s license is not required merely to negotiate with the lender,
because a mortgage/deed of trust is not an interest in real estate,14 a
release of the mortgage is an integral part of negotiating the sale
of real estate when its value is less than the mortgage. Therefore,
such lender negotiations would require a real estate broker’s
license.15

Recognizing the potential ambiguities of the mortgage loan
originator licensing requirements, DORA issued a Position State-
ment attempting to clarify the exception for real estate brokers.16

The Position Statement provides that licensed Colorado real estate
brokers are required to fulfill specific duties and obligations. Many
of these duties address financial matters involved in a contract for a

real property transaction. The Position Statement lists certain
activities that the real estate broker must exercise with reasonable
skill and care. These include: (1) accounting for all money and
property received in a timely manner; (2) keeping the parties fully
informed of the transaction; (3) assisting the parties and complying
with the terms and conditions of any contract, including closing
the transaction; and (4) making disclosures regarding adverse
material facts pertaining to a principal’s financial ability to perform
the terms of the transaction and the buyer’s intent to occupy the
property as a principle residence. DORA also recognized that real
estate brokers advise on fees relating to homeowner associations,
special assessments, appraisals, surveys, inspections, property insur-
ance, and taxes. A transaction broker is prohibited from disclosing
that a seller or buyer will agree to financing terms other than those
offered. A single agent is prohibited from disclosing whether his
or her clients will agree to financing terms other than those offered,
unless the client consents. After listing these activities, the Position
Statement states: 

Pursuant to § 12-61-902(7.7)(c), C.R.S., the aforementioned
activities could be construed as requiring a mortgage loan origi-
nator’s license since they involve “matters related to financing for
the transaction” at the time of contract negotiation. However,
the Board has determined these activities are exempt from the
mortgage loan originator’s licensing act. Specifically, § 12-61-
902(6)(a), C.R.S. defines a mortgage loan originator as an indi-
vidual who “takes a residential loan application” or “offers or
negotiates terms of a residential mortgage loan.” Real estate bro-
kers engaging in these activities are required to be licensed as a
mortgage loan originator.17

This Position Statement, as it pertains to short sale negotiation,
appears to require a service provider to be licensed as a mortgage
loan originator because he or she may “offer or negotiate terms of a
residential mortgage loan.” This Position Statement was issued
November 10, 2009 and revised on March 16, 2011. A reasonable
interpretation of this particular Position Statement would require a
real estate broker also to be licensed as a mortgage loan originator
to negotiate a short sale with a lender on behalf of a client.

In an effort to clarify the issue of whether real estate brokers can
act to facilitate short sales, DORA promulgated another Position
Statement, MLO 1.5 Loan Modifications, wherein § 6 states: 

Licensed Real Estate Brokers engaged in licensed activities
when performing services within the above defined short sale
transactions do not need to maintain a license as a mortgage
loan originator. If a real estate broker engages in the activities of
providing loan modification services (those not included in the
activities of short sales) as defined above, loan modification serv-
ices are defined as outside the scope of licensed real estate broker
activities and as such separate licensure as a mortgage loan orig-
inator as defined in MLO 1.5 Position Statement.”18

As it stands, real estate brokers are permitted to facilitate short sales
without also being licensed as mortgage loan originators. 

Another relevant statute for persons engaged in facilitating short
sales is the Colorado Foreclosure Protection Act. This Act places
restrictions on foreclosure consultants.19 A “foreclosure consultant”
is a person who, for consideration, represents that he or she will: (1)
stop or postpone a foreclosure sale; (2) obtain a forbearance from a
beneficiary under a deed of trust, mortgage, or other lien; (3) assist
in exercising a right to cure, obtaining an extension of the right to
cure or a waiver of an acceleration clause; (4) assist the homeowner
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to obtain a loan or advance; (5) assist with the homeowner’s credit
impairment; (6) delay or prevent foreclosure; or (7) assist in obtain-
ing excess proceeds from a foreclosure sale.20 The definition of fore-
closure consultant excludes a person licensed as real estate broker
while the person engages in activity for which the person is
licensed.21 Although a foreclosure consultant is not required to be
licensed, there are terms set forth in a foreclosure consulting con-
tract that are required, including a right of cancellation.22 A breach
of the Colorado Foreclosure Protection Act is a crime.23

Mortgage Assistance Relief Services Rule
On April 5, 2010, the Home Affordable Foreclosure Alterna-

tives (HAFA) program was launched. HAFA provides servicers
incentives to enter into short sales and deeds-in-lieu of foreclosure
transactions with consumers who do not qualify for a loan modifi-
cation under the Making Home Affordable Program. Despite
public and private programs and services, consumers are faced with
for-profit businesses that act as intermediaries between consumers
and their lenders to provide mortgage assistance relief services
(MARS). Many consumers were being charged hundreds or thou-
sands of dollars in advance by MARS providers and often did not
receive the promised service.24 Therefore, to protect these con-
sumers, the Federal Trade Commission (FTC) adopted the Mort-
gage Assistance Relief Services Final Rule, which was fully effec-
tive on January 31, 2011 (Rule).25

MARS
“Mortgage assistance relief services” are any service, plan, or pro-

gram offered or provided to the consumer, in exchange for consid-
eration, that is represented to assist the consumer with any of the
following: 

1) stopping, preventing, or postponing any mortgage or deed of
trust foreclosure sale for the consumer’s dwelling, any repos-
session of the consumer’s dwelling, or otherwise saving the
consumer’s dwelling from foreclosure or repossession;

2) negotiating, obtaining, or arranging a modification of any
term of a dwelling loan, including a reduction in the amount
of interest, principal balance, monthly payments, or fees;

3) obtaining any forbearance or modification in the timing of
payments from any dwelling loan holder or servicer on any
dwelling loan;

4) negotiating, obtaining, or arranging any extension of the
period of time within which the consumer may:
• cure his or her default on a dwelling loan
• reinstate his or her dwelling loan
• redeem a dwelling or
• exercise any right to reinstate a dwelling loan or redeem a

dwelling;
5) obtaining any waiver of an acceleration clause or balloon pay-

ment contained in any promissory note or contract secured
by any dwelling; or 

6) negotiating, obtaining, or arranging: 
• a short sale of a dwelling
• a deed-in-lieu of foreclosure or
• any other disposition of a dwelling other than a sale to a

third party who is not the dwelling loan holder.26

In essence, the Rule applies to all types of mortgage assistance relief
services, including anything having to do with foreclosure, loan
modifications, short sales, or deed-in-lieu settlements.

Components of the Rule
There are five basic components to the Rule. In general, the

Rule: (1) prohibits MARS providers from making false or mis-
leading claims or representations; (2) mandates that MARS
providers make specific disclosures; (3) bars seeking or collecting
advance fees for providing “MARS services”; (4) prohibits anyone
from cooperating with someone he or she knows is engaged in a
violation of the Rule; and (5) imposes record keeping and compli-
ance requirements.27

MARS Prohibited Representations
Section 322.3 of the Final Rule provides that it is a violation to

engage in the following conduct:
1) representing in connection with advertising or marketing

MARS that a consumer cannot or should not contact or
communicate with the lender or servicer;

2) misrepresenting any material aspect of MARS, including the
likelihood of negotiating any represented service or result; the
amount of time it will take to accomplish any represented
service or result; that a MARS provider is affiliated with,
endorsed or approved by, or otherwise associated with the
U.S. government, any governmental homeowner assistance
plan, any federal, state, or local government agency, any non-
profit housing counselor, agency, or program, a maker, holder,
or servicer of the consumer’s dwelling loan, or any other indi-
vidual entity or program.
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The MARS provider is further precluded from misrepresenting
the consumer’s obligation to make scheduled payments or any
other payments pursuant to the consumer’s loan; the terms or con-
ditions of the consumer’s dwelling loan; the terms or conditions of
any refund, cancellation, exchange, or repurchase policy for a mort-
gage assistance relief service; that the MARS provider has com-
pleted the represented services or has a right to charge or receive
other consideration; that a consumer will receive legal representa-
tion; the availability, performance, cost, or characteristics of any
alternative to for-profit MARS services; the amount of money or
percentage of debt amount that a consumer may save by using the
MARS service; and the total cost to purchase the MARS service
or the terms of any offer of mortgage assistance relief the provider
obtains from the consumer’s lender, including the time during
which the consumer must decide to accept the offer.28

In summary, MARS providers are precluded from making
numerous misrepresentations expressly or by implication. MARS
providers also are precluded from making representations about the
benefits, performance, or efficacy of MARS service unless it is sup-
ported by competent and reliable evidence that substantiates the
representation.29 Separate from the Rule, misrepresentations in a
commercial setting, if material and detrimentally relied on, consti-
tute actionable fraud.30

MARS Disclosures
Certain disclosures are mandated at various stages of providing

MARS service. The Rule requires that nearly all general commer-
cial communications include the following statements: (1) [Name
of company] is not associated with the government, and our service
is not approved by the government or your lender; (2) even if you
accept this offer and use our service, your lender may not agree to
change your loan; and (3) also in cases where the MARS provider
has implied or stated in connection with marketing that the con-
sumer should temporarily or permanently discontinue payments
in whole or in part, the disclosure must include: “If you stop paying
your mortgage, you could lose your home and damage your credit
rating.” 

Nearly all consumer-specific commercial communications must
include: 

1. You may stop doing business with us at any time. You may
accept or reject the offer of mortgage assistance we obtain
from your lender [or servicer]. If you reject the offer, you do
not have to pay us. If you accept the offer, you will have to pay
us [insert amount or method for calculating the amount] for
our services. (For the purposes of this paragraph, the amount
“you will have to pay” shall consist of the total amount the
consumer must pay to purchase, receive, and use all of the
mortgage assistance relief services that are the subject of the
sales offer, including, but not limited to, all fees and charges.)

2. [Name of company] is not associated with the government,
and our service is not approved by the government or your
lender.

3. Even if you accept this offer and use our service, your lender
may not agree to change your loan.

Once an offer from a lender is obtained, the Rule requires written
notice be provided to the client, describing all material differences
between the terms of the offer and the customer’s current loan.
Again, the client must be informed that if the lender’s offer is not
accepted, the customer does not have to pay the provider’s fee.31

In response to the Rule, the Colorado Real Estate Commission
Forms Committee has adopted a section to be included in the
Short Sale Addendum Form in § 4 entitled “Mortgage Assistance
Relief Services (FTC-Disclosures).” These new forms were
adopted on August 2, 2011 and, if not changed, are effective Janu-
ary 1, 2012. The Arizona Association of Realtors has created sug-
gested disclosure forms, which can be found on their website.32

There is an advertising disclosure form, a consumer specific com-
mercial communication disclosure, an agreement offer disclosure,
and a lender servicer notice. If a realtor is advertising himself or
herself as a short sale specialist or provider, the advertising disclo-
sure must be included in his or her marketing materials.33 It is rec-
ommended that the consumer-specific commercial communica-
tion disclosure be provided at the same time as a listing agreement,
if it appears that there is a potential for short sale.

MARS Restriction on Advance Fees
One of the major changes to service providers caused by the

implementation of the Rule is the prohibition on collection of
advance payments. It is a violation of the Rule for any service
provider to request or receive payment of any fee or other consid-
eration until the consumer has executed a written agreement
between the consumer and the consumer’s dwelling loan holder or
servicer that incorporates the offer of mortgage assistance relief the
provider obtained from the consumer’s dwelling loan holder or
serv icer.34

It is important to note that the Rule makes it a violation to
request or receive payment before execution of the agreement with
the lender. The Rule does not specify the source of the payment.
There have been inquiries from real estate brokers concerning
whether they are allowed to pay the upfront fee for MARS serv-
ice. The FTC has informally suggested that this is not a violation
of the rule, though this issue certainly has not been settled. 

Assisting and Facilitating MARS Violations
It is a violation of the Rule for a person to provide substantial

assistance or support to any mortgage assistance relief service
provider when that person knows or consciously avoids knowing
that the provider is engaged in any act or practice that violates the
Rule.35 This is an interesting standard. It begins by stating that a
person cannot knowingly assist a service provider who is violating
the Rule. Then, the Rule goes on to prohibit one who consciously
avoids knowing that a provider is engaged in a Rule violation from
assisting in the transaction. This language closely resembles the
civil standard for behavior that is reckless. In the civil context, wan-
ton and reckless conduct is defined as conduct that creates a sub-
stantial risk of harm to another and is purposely performed with
an awareness of the risk and disregard of the consequences.36 It is
not clear whether “consciously avoids” equates with the civil stan-
dard of “knew or should have known,” which can give rise to exem-
plary damages in certain tort cases.37

Recordkeeping and Compliance Requirements
The Rule requires that mortgage assistance relief providers keep

certain records for a period of at least twenty-four months from
the date the record is created. These include the following records: 

1) all contracts or other agreements between the provider and
any consumer for any mortgage assistance relief service;
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2) copies of all written communications between the provider
and any consumer occurring before the date on which the
consumer entered into an agreement with the provider for
any mortgage assistance relief service;

3) copies of all documents or telephone recordings created in
connection with compliance with paragraph (b) (compliance
by employees, discussed below), of this section;

4) all consumer files containing the names, phone numbers, dol-
lar amounts paid, and descriptions of MARS services pur-
chased, to the extent the MARS provider keeps such infor-
mation in the ordinary course of business;

5) copies of all materially different sales scripts, training materials,
commercial communications, or other marketing materials,
including websites and weblogs, for any MARS services; and

6) copies of the documentation provided to the consumer as
specified in § 322.5 (prohibition on advance payments) of
this rule.38

In addition, the MARS provider must take reasonable steps to
monitor and ensure that employees and independent contractors
are in compliance with the Rule requirements. If telemarketing is
used, the MARS provider is required to provide random blind
recording and testing of oral representations made. Service
providers must establish a procedure for receiving and responding
to all consumer complaints and record the number of complaints
with respect to all employees and independent contractors
involved. The Rule requires that the MARS provider investigate
said complaints and take corrective action if the MARS provider
determines an employee or a contractor is not complying with the
Rule. MARS providers must maintain recordation necessary to
demonstrate compliance with the above mandates.39

Exemptions
Nonprofit corporations are excluded from the FTC’s jurisdic-

tion under the FTC Act and, as such, are exempt from rules issued
pursuant to the Omnibus Appropriations Act (such as the Rule).40

However, should a purported nonprofit company in fact operate
for profit, enforcement actions may be pursued.41

An attorney is exempt from the Rule if the attorney provides
MARS services as part of the practice of law, is licensed to prac-
tice in the state in which the consumer resides or where the con-
sumer’s dwelling is located, and complies with state laws and regu-
lations for attorney conduct.42 As such, an attorney is exempt from
the prohibition against charging upfront fees, as long the attorney
deposits funds received from the consumer before performing legal
services in a client trust account and complies with all state laws
concerning the trust account.43

Enforcement
The FTC can use its powers under the FTC Act to investigate

and enforce the Rule, and the FTC can seek civil penalties under
the FTC Act against those who violate them.44 Further, states can
enforce the Rule by bringing civil actions in federal district court
or in another court of competent jurisdiction to obtain civil penal-
ties and other relief. States must provide sixty days’ advance notice
to the FTC before bringing such actions under the Rule.45 On July
21, 2011, the Commission’s rulemaking authority under the
Omnibus Appropriations Act was transferred to a new Bureau of
Consumer Financial Protection (BCFP).46 Both the FTC and
BCFP will have authority to bring enforcement actions.47

In response to numerous questions to the FTC regarding appli-
cation of Rule to Realtors, the FTC issued a press release on July
15, 2011 indicating: 

Until further notice, the Commission will forbear from taking
any enforcement action for violation of the MARS Rule with
the exception of the Rule’s prohibition against misrepresenta-
tions in Section 322.3(b) against real estate professional who
provides “any service, plan, or program, offered or provided to
the consumer in exchange for consideration, that is represented,
expressly or by implication, to assist or attempt to assist the con-
sumer [in] . . . [n]egotiating, [o]btaining or [a]rranging . . .[a]
short sale of a dwelling.” This forbearance of enforcement will
only apply to real estate brokers (and real estate agents under
their direction and control) who are:
(1) licensed and maintain good standing pursuant to any appli-

cable state law requirements;
(2) in compliance with state laws governing the practices of real

estate professionals; and
(3) assisting or attempting to assist a consumer in negotiating,

obtaining or arranging a short sale of a dwelling in the course
of securing the sale of the consumer’s home.48

Although the FTC has issued its decision to forebear enforce-
ment actions with respect to disclosure requirements and upfront
fees of the Rule, the Rule itself has not been modified. Further, the
Bureau of Consumer Financial Protection has stated that it will
give due consideration to the application of other written guidance,
interpretations, and policy statements issued before July 21, 2011
by transfer or agency in light of all relevant factors, including: (1)
whether the agency had rulemaking authority for the law in ques-
tion; (2) the formality of the document in question and the weight
afforded it by the issuing agency; (3) the persuasiveness of the doc-
ument; and (4) whether the document conflicts with guidance or
interpretations issued by another agency.49

Therefore, the FTC’s decision to forebear full enforcement is
not binding on the BCFP. Neither is it binding on state attorneys
general. 
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In the past three years, the Commission has filed thirty-two law
enforcement actions against MARS providers.50 State attorneys
general offices have investigated at least 450 MARS providers and
have sued hundreds of them for alleged state law violations.51 On
March 31, 2011, the Colorado Attorney General’s Office filed suit
against a Castle Rock company called Loan Modification Solu-
tions, primarily for charging upfront fees and promising 100% of
the money back for modifications. Colorado’s Attorney General
also has been active in the enforcement of the Colorado Foreclo-
sure Protection Act.52

Conclusion
There are certain courses that real estate brokers can take,

through which they can earn designations and certifications such
as certified short sale agents. Although it is important to note that
such professional designations or certifications are not affiliated
with or endorsed by the National Association of Realtors or any
specific state Real Estate Commission, such a designation does
trigger MARS requirements—specifically, the general commercial
communication disclosure, which should be included in all adver-
tisement for MARS providers. Although mortgage loan origina-
tors, real estate brokers, and attorneys in Colorado can represent
clients in negotiating and facilitating short sales, none is exempt
entirely from MARS, and attorneys are exempt only if they also
comply with existing attorney regulations and place any upfront
retainers in their trust accounts. This regulation, together with the
education of consumers and professionals, are likely to lead to
greater consumer protection. 
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